
MINUTE EXTRACT FROM A MEETING OF CABINET HELD ON 23 

SEPTEMBER 2021:- 

 
PART II – ITEMS CONSIDERED NOT IN THE PRESENCE OF THE 

PUBLIC AND PRESS 

 
140 POTENTIAL CLAIM FOR JUDICIAL REVIEW AGAINST 

DECISION OF THE SECRETARY OF STATE IN RESPECT OF 
LOCAL GOVERNMENT REORGANISATION IN CUMBRIA 

 
Members had before them a report from the Monitoring Officer which 

asked Cabinet to consider whether to issue a claim for judicial review 
against the decision of the Secretary of State to implement the East/West 

two unitary authority proposal in Cumbria. 
 

Cabinet was recommended to review the legal advice which was 
contained in Appendix 3 to this report and to determine whether to issue 

a claim for judicial review against the decision of the Secretary of State.   
 

On 21 July the Secretary of State for Housing, Communities and Local 

Government announced his decision to, subject to Parliamentary 
approval, implement the proposal for two unitary councils in Cumbria on 

an East/West split. 
 

On Monday 9 August the Council sent a pre-action protocol letter (PAPL) 
to the Secretary of State in respect of a proposed claim by the Council for 

judicial review of the decision of the Secretary of State to create two new 
unitary authorities for the county of Cumbria rather than a single unitary 

covering the whole of the county.  The PAPL was also sent to the 6 
District Councils in Cumbria as Interested Parties in any claim for judicial 

review.   
 

The PAPL requested the Secretary of State to respond to the letter by 23 
August.  The Secretary of State requested an extension to this timescale 

which was granted.  The Secretary of State’s response was received on 6 
September.  A copy of the response was attached as Appendix 2 of the 

report. 

 
On 25 August there was a special meeting of the Council, called at short 

notice, to discuss the judicial review at which it was resolved that that 
this council believes that launching a legal challenge against the proposed 

Local Government Reform in Cumbria will be a waste of public money and 
time and that the council should instead focus on serving local residents 

by working constructively with all partners to ensure a smooth transition 
to the new unitary authorities.  However, as the decision to issue a claim 

for judicial review is an executive decision, the resolution passed by 
Council on 25 August was not binding on Cabinet. 



Judicial review was the mechanism by which the courts could review the 

decision-making process of a public body to determine whether a decision 
was taken lawfully and fairly. The purpose of judicial review was not to 

examine the decision itself.  Judicial review was only concerned with the 
process by which the decision was reached.  

 
There were four main grounds for bringing a claim for judicial review.  

These were illegality, irrationality, procedural impropriety and legitimate 
expectation. 

 
The role of the court in a judicial review claim was not to re-take the 

decision itself but to look at the decision-making process.  The possible 
remedies were a mandatory, prohibiting or quashing order, a declaration 

or an injunction.  The most common remedy was a quashing order – this 
meant the public authority would be required to make the decision again 

following the correct procedure and acting fairly and reasonably taking 

into account all relevant facts and ignoring all irrelevant facts.  The public 
authority may reach the same decision again. 

 
There was a two-stage process to bringing a claim for judicial review.  A 

claim for judicial review may only be brought with the permission of the 
court.  If the court was satisfied that there was an arguable case for 

judicial review it would grant permission to proceed to a substantive 
hearing. The Court could agree to hear both aspects of the application on 

the same day, with the permission hearing rolling into a substantive one if 
considered appropriate by the Court.  

 
The court must refuse to grant permission if it appeared to the court to be 

highly likely that the outcome would not have been substantially different 
if the conduct complained of had not occurred unless it considered that to 

do so was appropriate for reasons of exceptional public interest.  This was 

designed to prevent judicial review cases being brought to challenge 
minor or technical errors that would not make a difference to the 

outcome. 
 

Strict time limits applied to a claim for judicial review.  The claimant must 
file a claim form promptly and, in any event, within three months of the 

date on which the grounds for the claim first arose.  This would require 
proceedings to be issued by 20 October 2021 in order to satisfy this time 

limit. 
 

If the defendant intended to resist the claim it must file an 
acknowledgement of service within 21 days of service of the claim form 

together with a summary of its grounds for resisting the claim.   
 

The legal advice Council had received in relation to the potential claim is 

attached as Part II Appendix 3.  Cabinet was recommended to consider 
this advice and determine whether or not to proceed with the claim. 



If Cabinet determined to bring the claim then the Chief Legal Officer had 

the authority to issue proceedings on behalf of the Council under 15.8(g) 
of the Scheme of Delegation in Part 3 of the Constitution.  

 
The Secretary of State’s decision on 21 July 2021 would result in a major 

restructuring of local government in Cumbria.  It was important that all 
relevant factors were taken into account in determining such a major 

decision which would have a long-term impact on the delivery of services 
to the people of Cumbria. 

 
The Leader of the Council proposed that Cumbria County Council should 

issue a claim for judicial review against the decision of the Secretary of 
State, and this was then debated, with a number of views being 

expressed.  On conclusion of the debate this was put to a vote. With 5 
votes for, 0 votes against and 4 abstentions it was  

 

RESOLVED,  that a claim is issued for Judicial Review against the 
decision of the Secretary of State to implement the 

East/West two unitary proposal in Cumbria. 
 


